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1. INTRODUCTION: THE NEED FOR GUIDANCE

Over the years, the development of competition éd policy in the area of Article 82
through the decisional practice of the European @@sion and the case law handed down
by the European Court of JusticdeCJ"), has had many antitrust practitioners clamouring
for a 'reform’ of the law in this area.

This is so first because the case law of the E@Xfa decisional practice of the Commission
have beeroften obscure Taking for instance the treatment of the questwdnwhether
"meeting competitidnconstitutes a defence, it is hard to find a cstesit line:

in AKZQO, the Court found that meeting competition couldcbasidered a defence

but only where the alignment of the price with grees offered by the competitor

is a defensive measure,

— in Hilti it was held that meeting competition was a defeloge only under the
condition that there was no intention pg-established poli¢y to affect
competitors,

— in Tetra Pak || the Court refuted all arguments that prices betmsts could be

justified by reference to the prices charged byntfaén competitor,

in Digital meeting competition was unconditionally accepted defenck
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— in Napier Brown meeting competition was found legitimate but omtere it
consisted not inheeting but in "beating competitior,

— in BPB Industriesor Irish Sugar meeting competition was accepted as a defence
when not systemafic

— in Compagnie Maritime Belgdahe Court held that while that the meeting
competition defence was only available where thegamy in question was not

superdominarit etc.
Similar inconsistencies can be found for each anydaduse.

Further, and even beyond those inconsistenciesgdheept of abuse has in the past been
defined increasingly in such a way thiateffect most behaviour by a dominant company is
currently prohibited For example, iMichelin 118, the Court found that there was no need to
look at the effect of a practice, that an intentitlh compete was to be considered

anticompetitive, and decided that the decline irrketashares which Michelin had been

subject to was irrelevant, arguing that the declmenarket share might have been even
greater if Michelin had not behaved in the mannkictvit had.

This extension of the categories of behaviour cabghArticle 102 has also been furthered
by the use of a number of overly wiger serules and explicit or implicit presumptions of
abuse. For example, iMicrosoff the Court held that Microsoft had abused its dwmi
position by tying the sale of its Windows Mediay@lato the operating system, which gave it
an 'advantageé over its competitors as Microsoft was dominantpractice it is difficult to
see the difference between such a test apdraseprohibition of tying for any dominant
undertaking?’

* See Dolmans & Pickeringihe 1997 Digital Undertaking1998] ECLR vge. 19 (2) p. 108 with full text of
the undertaking.
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Clearly, the absence of economic analysis displagethese pronouncements is not only
disquieting in itself but alsimconsistent with the increasingly economic apphdaadopted

in the other areas of competition law enforcem@stregards Article 101, the effects of an
agreement play henceforth an important role iastsessment. In recent years, the publication
by the Commission of block exemptions setting ategories of agreements which on the
basis of an economic analysis of their likely effecould be regarded as normally not
infringing competition law has determined the eoéwmnent of Article 81. In the area of
merger law, the assessment of the competitive tsfteficthe merger which naturally includes
the question of any efficiencies which may resudinf the concentration has always relied

heavily on economic analysis.

Interestingly, in both Article 101 EC and Europearrger law, the move towards a more
careful economic analysis of the effects in questims not only been driven by the
Commission. In fact, in many instances it was tloaer€which has held the Commission to a
high standard of economic reasoning before agresmmnmergers could be legitimately
allowed (or prohibited). On the contrary this engikan an economic analysis which firmly
grounds any prohibition decision on the facts actda impact of the conduct on the market
has been missing in the case-law of the Court eretiforcement of Article 102, the Court

being in fact moreconservativéon this question even than the Commission.

In this regard, the recent publication of a GuidaRaper taking an effect based approach to
the enforcement of Article 102 and recognising tihle of efficiencies is to be welcomed.
However, the Guidance Paper also has a numberiotiseshortcomings. Notably, as will be
discussed in the present contribution, while on ¢ine hand, it is stated that dominant
companies areehtitled to compete on the metitsand that the enforcement of Article 102 is
designed to grotect competition not competitéyson the other hand the Guidance Paper
allows for so many exceptions than efficiencies oarstly be invoked onlydefencé and

under very strict conditions.

In order to analyse the important role played Hicieihcies in the assessment of behaviour

under Article 102, this paper will first recall hcam abuse of a dominant position is defined.

1 See Chapter 1 by Etro and Kokkoris in this Voluorea wide discussion of an economic approach to
antitrust policy and exclusionary abuses in paldicu
Guidance Paper, para 1.



It will then show that the Guidance Paper presenteparture from these principles. The
main part of this paper then analyses the problamsed by importing an Article 101(3) style

"efficiency defencanto the application of Article 102.

2. BACK TO BASICS: THE CONCEPT OF ABUSE OF A DOMINANT
POSITION

Traditionally, the notion of abuse is defined bference to competitionoh the merit§ as
can be seen from this quote from the ECJ's judginetoffmann LaRocH&

“The concept of abuse is an objective concepttirgdato the behaviour of an
undertaking in a dominant position which is susht@a influence the structure
of a market ... and which, through recourserethods different from those
which condition normal competition ... on the basaf the transactions of
commercial operatorshas the effect of hindering the maintenance ef th
degree of competition still existing in the market the growth of that

competition.”

Thus, where a company, even if it is dominant, cet@ 6n the merit§ its behaviour does
not constitute an abuse of its dominant positidns Tesults even more clearly from the later
statement of the ECJ idichelin 1 in which the Court refers tonfethods different from

those governingormal competition ... based on a trader’s performagic

In practice, this means that dominant companies rexe prohibited to compete even
aggressively and thereby take away market shaves thieir competitors, provided this is the
result of this greater efficiency and not of meabusive devicésvhere under they leverage

their market power. Or to give examples, it meamsrfstance that:

. lower prices or better products are not an abugen & they affect competitors
negatively by hindering the maintenance or growthcompetition. It is only
exceptionally, if low prices are part of a predgtstrategy to foreclose the market

13 Case 85/7&offmann LaRochg1979] ECR 461, at para 91.
14 Case 322/81Michelin v Commissigri1982] ECR 3461, at para 70.



and where the dominant company is in a positiaetoup its losses in the long term

to the detriment of consumers, that this is notpetition “on the merit§

. similarly, exclusivities, are normally competitiGon the merit§ i.e. if they allow
for instance lower prices, or more interbrand cotitipa etc but if they are a mere
unjustified device designed solely to foreclose tharket to the detriment of

consumers, this is not competitioor'the meritsanymore;

. in the same vein, tying and bundling, are generalynmon practices intended to
provide customers with better products or offerifigsnore cost effective way3
and it is only where tying or bundling —rather thzeing efficiency enhancing— are a
de factodevice to foreclose competition on a neighbouriragkat to the detriment of

consumers, that they do not constitute competit@nthe merit

. also keeping an IPR for oneself is normal and motluse. It is only if access is
denied to third parties who intend to put on thekega new product, that this is not
competition bn the merit§ etc.

In practice it is difficult to find any behaviouya dominant company which is not otherwise
normal behaviour adopted also by non dominant uakieigs and which does not present a
number of efficiencies. Whether such a behaviowanisabuse or not depends then therefore
greatly on the possible foreclosure effect of tie@dviour on the market relative to the real

efficiency of the conduct.

This is crucial also because Article 102 oughttodie interpreted in a way which contradicts
Article 101. If Article 102 is enforced in a way &h prohibits companies from pricing their
products too aggressively or which punishes the development of productscWhare
superior to the products they are competing wihs lefficient companies can easily shelter
under the umbrella of a lesaggressivédominant company — in the same way in which they
could protect themselves from competition by agrgeheir prices or product strategy with
each other. Thus, if companies are not allowedesmduraged to compete vigoroustyn'the

merits', Article 82 risks having in practice the sameeetf as cartels, i.e. protecting

15 Guidance Paper, para 49.



competitors and not the consumer. It is evidentdhah a lack of competition will ultimately
not be beneficial to consumers. In order to pro&fééctive competition, even dominant

companies must be encouraged to compete vigordusly.

This being said, a key distinguishing element betwArticles 101 and 102 is that it is more
difficult to find "per sé prohibitions in the field of Article 102 than éfrticle 101. Indeed, as
far as anticompetitive agreements are concernefhragment practice has developed a
number of categories ohardcoré' restrictions which almost always have anticontpeti
effects. While these may still exceptionally betifiesd under Article 101(3), such practices
are so widely recognised alsad’ that there is grima faciapresumption of illegality, and
thus a reversal of the burden of proof, i.e. ifas the companies concerned to prove the
legality of their behaviour and not for the plafhtor the authority. Conversely, the
introduction of presumptions of illegality undertigte 102 is more difficult to justify. In
fact, as indicated most abuses are perfectly noandllegal behaviour for a non-dominant
company but may become prohibited for dominant comgs simply because of their
exclusionary effects and insufficient justificatibg competition on the merits. Therefore the
legality of a given conduct by a dominant compamgld almost always depend on an

analysis of the effects and efficiencies of thedwart on competition.

3. A REDEFINITION OF THE PRINCIPLES? THE GUIDANCE PAPE R

In accordance with the above principles, the Corsimiss recent Guidance Paper rightly sets
out to adopt arhore economicapproach and requires a more careful analysteekffects

of allegedly abusive behaviour on the markétFurther, the Guidance Paper has recourse to
the "as efficient competitdrtest, thus indicating that efficiencies are a kégment of the test

as the purpose is indeed not to protect competiiatscompetition. Indeed, only where as

efficient competitors would be excluded, this wobkldetrimental for the consunér.

6 On aggressive competition by leaders and ondhéditions under which this can be abusive see @hdpby
Etro and Kokkoris in this Volume.

" See also Chapter 6 by Art and Ibafiez Colamihis Volume for an evaluation of the Guidanceéta

18 Whether ands efficient competitdrcould compete (i.e. win customers away from theohant

company) without incurring a loss is determinedéfgrence to cost bench marks, namely Average Aobéd
Cost (AAC) and Long-Run Average Incremental CoRAILC). Where the dominant company's prices are
above AAC, this indicates a sacrifice of profitsfie short term. Pricing below LRAIC indicates that all
costs which can be attributed to selling the préglircquestion; in that case, there is a risk émaas efficient
competitor might be foreclosed (see Guidance Papea, 26).



However, it is to be regretted that after having@é these principles, the Guidance Paper
does not apply them consistently. For instance, Gbenmission, in the Guidance Paper,
insists on also investigating instances of allegeddatory pricing where there is no
indication of pricing below cost but where there ardications that the dominant company
might be merely foregoing profits.'® However, under a consistent application of the "
efficient competitdr test, it would be difficult to see how above cqgsicing can be
considered illegal, as any asfficient competitdr should be able to win customers away

from the dominant company without making a loss.

This is exacerbated by the amount of discretiontefthe Commission in many instances,
such as where it indicates that Certain circumstances, a less efficient competitay also
exert a constraifit® or that high market shares held for a long timey rfia certain
circumstances constitute an indication of possible serious effects of abusive conduct,

justifying an intervention by the Commission unégicle [102]."%

While it may be understandable that the Commisa®ithe enforcement body does not want
to limit itself too strictly, such an approach isth unjustifiable and clearly fails to achieve
the two main aims the Commission has given itsglimely to provide greater clarity and
predictability’®> and to focus on those types of conduct that are most hérraf
consumer&>. It is precisely because it introduces so maneptions and presumptions that
the Guidance Paper has then to reintroduce efi@emot as an element of the definition of

the abuse but this time asaetencéonly.

4. THE EFFICIENCY DEFENCE - PRACTICAL AND THEORETICAL
PROBLEMS

As indicated, conduct adopted by a dominant compemgh may be regarded as abusive in
one set of circumstances can simultaneously gase to efficiencies and thus be beneficial

for consumers in other circumstances. The enforogmiArticle 102 EC therefore has to
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find a way in which potential efficiencies whichstdt from dominant firm behaviour are
taken into account and properly analysed in ordeprevent efficient and procompetitive
behaviour causing no consumer harm from being prad. In the Guidance Paper, the
Commission proposes to do so by way of afficiency defen¢ewvhich allows companies to

put forward arguments to justify their conduct k®ference to such efficiencieMutatis

mutandis the efficiency defence is modelled on Article ()1land requires a company to

show that:

. efficiencies tesult froni the conduct in question;

. the conduct isihdispensabléto the achievement of the efficiencies;

. the efficiencies benefit consumers — i.e. that thmyweighi any negative effects on

competition; and

. competition is hot eliminateti as a result of the condutt.

There are a number of fundamental problems howewtr the introduction of such a
defence. Beyond the fact that there is no Articl2(8) in the EC Treaty and that the
Commission is thus effectively rewriting the text the Article by way of a simple

communication, the main concerns are that:

— the Commission does so in a way which conflictsi@isly with the intention of
this Article. As set out above, the notion of abissm itself defined by reference to
competition based on a trader's performaricén other words, Competition on the
merits' is legal and does not have to be justified in ammy. Article 82 therefore
does not lend itself to gofesumption of culpabilityas regards efficient behaviour
by dominant companies who then have bear the bwflproving that their conduct
is nevertheless legitimate and procompetitive; modeover

2 See para 28 et seq. of the Guidance Paper.



— the individual criteria of the efficiency defenas set out in the Guidance Paper are
manifestly entirely ill suited to deal with unilaé conducts by dominant

companies.

Whilst it is difficult to dispute that efficiencié'snust result from the conduct in questiaihe

basic problem concerns however the other threeitonst

4.1 The requirement that the conduct in question be€'indispensable” for the
achievement of the efficiencies

The requirement that the conduct lnedispensabléto the achievement of the efficiencies to
be considered —whilst it makes perfect sense inclartl01(3)— is arguably much more

difficult to accept for Article 82, for a number #asons:

» First, it is very questionable whether it is delgieato require dominant companies to

do "no more than what is indispensabte support their market position. As set out

above, it is important that all companies, inclgddominant companies, compete as
vigorously as possible. Otherwise less efficiemtnpanies might shelter under the
umbrella opened above them by competition law eeimient.

» Secondly, in the context of Article 101, the regtan is constrained in an agreement
between undertakings which itself —whilst it maggent many efficiencies— is not in

itself inherently tneritorious. In the case of unilateral conduct however (for

instance a lower price, a rebate, etc.), such behagenerally reflects the merits of
a companyacting on its ownAgreements and mergers are moreover not agread on
daily basis while rules on unilateral conduct affeendreds of decisions per day for

a company.

* Thirdly, still in the context of Article 101, agmeents are reached between the
parties in full transparency and with full infornmat as to what restrictions are
indeed needed to achieve the efficiencies in quedfior instance the question of
whether territorial protection is indeed the onlgywto encourage investment by the

distributors in a distribution system, or whetheman-compete clause is necessary,
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etc.). This is however not the case for dominamhganies assessing the impact of

their conduct on competition in the market: they i have detailed knowledge

about the prices, costs, or general strategy af doenpetitors And indeed, they are
not even supposed to have this information, asnigawigenerally would result from
an infringement of EC Article 101.

* Finally, the question of whether competition exsed by a dominant company was
"too intensé cannot be answered by reference to the criteneeldped in relation to
the question of whether competition was 'the meritsor not. This_lack of criteria
opens the door to arbitrariness on the part ofahi®@rcement authorities and the

courts.

4.2 The requirement that the conduct must not "eliminge effective competition”

Also the condition according to which competitionshnot be eliminated again considerably
extends the conduct caught by Article 102. As satabove, Article 82 does not prohibit
dominant companies from existing —whatever thae-sinor from competing vigorously and
thereby excluding competitors as long as this caitape is "on the merits (charging lower
prices, having better quality products, etc.). Fredfmann La Rocheest® does not prohibit
dominant companies from influencing the structufeaomarket as such, provided the
dominant company can be shown to have had recoomsethods dther than those which
govern normal competitionbased on trader's performarcdJnder the non-elimination of

competition_test efficiencies will become effectivan "offencé for the biggest companies

as any behaviour affecting the structure of contipetiwill be regarded as abusive. What will
be prohibited is the dominant position and not #ieise. Again, this ignores the basic
differences between Article 101 and Article 102.

Where dominant companies are forced to take caettieir smaller competitors are not

eliminatedfrom the market by their innovations or price ¢utss will only result in less
efficient companies being protected from the rigereompetition they would otherwise be
subject to. The arguments that less efficient cditgee might grow into efficient companies

in the future, or that they might exercise some petitive restraint on the dominant company

% Hoffmann La Rochesuprafn 13.
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are purely speculative and may never materialisn en the long term over very real and
short term advantages for consumers (in the formoweér prices or better products). Again,
this is not different from a cartel in which the ahplayer may also be protected but this

gives him no guarantee of growth.

In effect, where dominant companies fear that theght be accused and sanctioned for
abusing their dominant position where their contpetileave the market because they were
unable to compete with the products or prices efdbminant company, they are likely to
reduce their competitive efforts in the market plaghich will have an overall chilling effect

on competition.

The test therefore amounts to punishing dominamhpamies for being efficient, i.e.
introducing an é&fficiency offence rather than an éfficiency defence A so-called
"superdominant compahyvill not be able to defend itself by referencethe efficiencies
created by its behaviour if this behaviour also tael effect of eliminating less efficient
competitors from the market. Where a company camnrdgarded as having a position
"approaching that of a monopdlyits ability to compete legally will therefore tseverely
limited although it is arguably particularly impant in such markets not to introduce policies

which further restrict the possibilities of effaaicompetition.

Again, introducing such a test afidn-elimination of competitidnn Article 82 ignores the
basic difference between Article 81 and 82 The iatudifference between the situations
regulated by Article 101 (or merger law) on the tlmed and Article 82 on the other hand is
that the former concern a form of competition, ngnagreements (or concentrations), which
by their nature whilst mostly efficiert are not inherently foundeari the merits There is
maybe an efficiency in the agreement (or in a n@riget there is no intrinsicierit’ in it.
The introduction of a criterion that competition ynaot be eliminated as a result of an
agreement or a merger can therefore more easitietended than in analysing the everyday

conduct of dominant companies.
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4.3 The requirement that the benefits achieved must "otweigh negative effects” on

competition

Rather than examining —as in Article 101(3) EC- thhlhe consumers receive a fair share of
the benefit of the restriction of competition, iwhether the benefit ispassed oh to
consumers. The Guidance Paper favoursbalahcing exercisg i.e. weighing whether
positive effects dutweighi negative effects. Requiring that an efficiencynéigs the
consumers is probably fair (even through the burdemroving that it does not should
arguably be vested on the authoritif) forms an integral part of the analysis of whethe
competition is taking placeoh the merits Thus, to come back to some of the examples
given above? low prices are competitioroh the merits where they are passed on to the
consumers, i.e. unless there is a predatory syrdtelgind them which allows recoupment of
the losses in the long term to the detriment ofscomers; exclusivities result in lower prices
or increase interbrand competition which benefiistoners, unless they are used to foreclose

the market in a way which is detrimental to thafioonsumer, etc.

However, the way in which the Commission proposeanalyse whether benefits are passed
on to the consumers, namely by enquiring whethesamers are better obri balancé and
requiring the dominant company to show that theeben which result from likely
efficiencies outweigh the negative effects whichdonduct may have on consumer weffare

raises three distinct problems:

— First, it is very difficult indeed for a dominanbmpany to determine whether the
benefits it achieves through its actions outwelghriegative effects on competition.

This is partly due to the lack of informatiom the part of the dominant company as

regards the conditions of the market which are maabier to assess for the

Commission which has wide-ranging investigative psy

— Secondly, the balancing exercise is set out inGo&ance Paper in the shortest
terms (merely one sentence). As the balancing seshas not been a requisite for a
successful Article 102 action (or defence) in tlastpthere is very little guidance

from the case law to guide dominant companies eir #ssessment. The unfettered

26
27

See back to basics suprain Section 4.
Guidance Paper, para 30.
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power given to the authority through this test nmise rise to concerns about its

arbitraryexercise.

— Thirdly and finally, as has been demonstrated H®y éxamples given above, the

imposition of such abalancing exerciseis neither useful nor necessanyorder to

determine whether consumers benefit from the efficies achieved by the conduct
of the dominant company. In fact, either a givehawour represents competition
on the merits and there is therefore no reasondioilpit is or competition is notoh
the merit§ but forecloses the market (such as where a mdypadpcan upstream
market is used to foreclose a downstream markethioh case there is no place for
balancing any positive and negative effects astmelusion that such behaviour is

anticompetitive is clear.

Burden of Proof

The Guidance Paper foresees that it is for the danticompany to furnish proof that its
behaviour fulfils the criteria set out above. Agaims logic, which may be appropriate when
enforcing Article 101, e.g. where there is an agmegt involving a serious restriction of
competition, or for mergers which lead to a domingosition, fails to respect the
particularities of Article 82 and imposes and utifiesi burden on dominant companies
which is likely to have a negative effect on theillingness to compete.

Even if some of the case law handed down in thelEesindeed tended to reverse the burden
of proof from the authority to the dominant comp@ny it must be strongly questioned

whether this reversal of the burden of proof ialpjustified.

3 See, for example, Tetra Pak lIt thust be ascertained if, as claimed by the applic.", para 136, orih

the absence of any argument by the applicgrdra 207 (and not: in the absence of any prgdahb applicant);
however, Microsoft: The Court notes, as a preliminary point, that althh the burden of proof of the existence
of the circumstances that constitute an infringenaérrticle 82 EC is borne by the Commissions itar the
dominant undertaking concerned, and not for the @dssion, before the end of the administrative pdoice,

to raise any plea of objective justification andstgpport it with arguments and evidence. It thdis ta the
Commission, where it proposes to make a findiranaibuse of a dominant position, to show that the
arguments and evidence relied on by the undertas@mmot prevail and, accordingly, that the justfiion put
forward cannot be acceptédpara 688.
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Rules of law should not rely orpresumptions of gullt Companies should be presumed
innocent unless the opposite can be establishéintit for them tojustify' each and every

of their acts.

Neither the text nor the logic of Article 102 ddesesee the need for justification by the
dominant company once the authority has fulfilled initial burden of showing arima facie
case. As indicated, Article 102 does not follow thwe-step analysis undertaken by Article
101 but rather asks one question, namely whethercmduct constitutes an abuse of a
dominant position — which as defined Hoffmann La Roché competition which notdh
the merit$ - or not. The spirit of Article 102 thus requirasareful analysis of the effects of
any behaviour and does not rely on presumptiongegtlity as is the case under Article 101.
This can also be demonstrated by reference tol&Ziof Regulation 1/2003 which provides
that 'the burden of proving an infringement of ArticledOf1(1) or of Article [102] of the
Treaty shall rest on the party of the authorityegihg the infringemehtand that the
undertaking ... claiming the benefit of Article [1(8) if the Treaty shall bear the burden of
probing that the conditions of that paragraph anéified".

Further, imposing the burden of proving that onabek, consumers are better off would
violate the principle of effectiveness — as hamb®eressed i®an Giorgig a 'requirement
of which has the effect of making it virtually irspible or excessively difficllto prove
entitlement (to a payment, a defence etwguld be incompatible with community taf

This is supported in practice by the fact that dant companies are usually not privy to all
the information needed to properly assess whethealase has taken place or whether
consumers are actually better off as a result efadhaviour of the dominant company. In
fact, such an assessment will always have to melg certain amount of cooperation between
the accused company, which is best placed to determhether, for example, their prices

comply with the cost benchmarks set by Community, land the authority, which has the

relevant investigative powers to come to a cleadewstanding of the market conditions

outside of the relevant dominant company. Compae#gger to see their name cleared of
allegations of abuse of dominance will cooperatthihe Commission in that manner (and
where they do not it has the means to obtain tfeernmation from them in any event). As a

result, this reversal of the burden of proof is oy unjustified but also unnecessary.

2 Case 199/82amministrazione delle Finanze dello Stato v SpAGiangio, [1983] ECR 3595, para 14.
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5. CONCLUSION

In conclusion, whilst the Guidance Paper must bleamee, and in particular the fact that is
sets out to achieve the laudable aim of providimgatgr clarity and predictability and
focussing on the types of conduct which have thetnmegative effects on consumers, it
seems to us that by introducing aeffitiency defen¢emodelled on Article 101(3) has the
opposite effect, namely introducing a rule of praptive illegality which the relevant

company then has to rebut under very strict comusti(in a way which effectively mostly
amounts to aprobatio diabolicd). Such a policy carries the risk of a considegatttilling

effect on competition.



