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1. Introduction

Microsoft's Windows story begins in 1980 when IBMst contacted Bill Gates to
talk about writing an operating system for IBM’swnépersonal computer” (PC). First
IBM PCs that went on sale in 1981 were availablénwhree different operating systems,
but the most popular was PC-DOS, a version of Miofis MS-DOS. IBM allowed
Microsoft to sell its own version, MS-DOS, for ntBM platforms. MS-DOS and
Windows, a graphical user interface to MS-DOS, kjyicspread to PC-compatible
computers and gained the leading market positioertaking Apple’s Mac operating
system, which was only available on Apple comput&s PC-compatible computers
seized the market, Windows becanedactoindustry standard. Thus, Microsoft’'s share
of the market for Intel-compatible PC operatingtsyss has stood above ninety percent
since the beginning of 1996s.

Microsoft's market position has been special fonuanber of reasons. First, most
computers run on its flagship software product, &gins, and all or nearly all computer
users are familiar with Windows. This allows userswitch easily from one computer to
another. Second, since the prevailing majority ahputers run on Windows, software

developers make their software Windows-compatibles, in turn, reinforces the users’
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preference for Windows. It also means that softvwneelopers need the information on
how to make their products work with Windows andttmarketing software for regular
computer users would be extremely difficult if tlsatftware does not run on Windows.
Third, since Windows is included in nearly all n®&€s, any new software or function
added to Windows will have the natural advantagalr@fady being installed and ready to
run when the user first starts its computer.

Windows evolved with personal computers. As the mating power grew and the
Internet became ubiquitous, Microsoft innovated amauded new functionalities in its
operating system. It had to do so to retain itstjposin a dramatically changing market.
A number of Microsoft's competitors were eliminated the process. This was, for
example, the fate of Aldrige, a seller of a disklmcomputer programme that addressed
an error in Windows’ design and was eliminated wlhie® new version of Windows
amended the errérand of bigger companies, such as WordPerfect ¢sdspe, which
were once market leaders.

2. The Background: Windows Competitive Concerns and th U.S. Case

Microsoft’'s market position, fostered by powerfidtwork effects, led to series of
antitrust challenges. The US Department of Jugtib®J”) brought a case alleging that
Microsoft engaged in exclusionary practices to @nes its monopoly in the market for
PC operating systems in 199&ccording to the DOJ, Microsoft developed Internet
Explorer (“IE”), integrated it into Windows, createvarious technological and
contractual hurdles that prevented original equipmmanufacturers (OEMs) from
removing it and limited user’s ability to choosetdmpe as a default browser. This, in
the DOJ’s opinion discouraged OEMs from marketiogipeting Internet browsers and

coerced them into favouring IE, thus foreclosindalvidistribution channels from

2 Microsoft effectively pre-empted Aldrige’s mark®y including a similar programme in its new versidn
Windows (Windows 95). When Microsoft's operatings®m detected Aldridge’s software, it displayed a
series of message alerts, warning that Aldridgefsasre decreased system performance and advisatg t
it should be removed. Aldridge argued that Windome&s an essential facility and that Microsoft’s
behaviour excluded it from the market. That argunvess rejected and the court hearing the caseyfirml
ruled that Microsoft should not be punished for ioying its own product sinceahtitrust laws do not
require a competitor to maintain archaic or outdéteechnology; even monopolists may improve their
products. SeeDavid L. Aldridge Co. v. Microsoft Cor95 F. Supp. 728, 753 (S.D. Tex. 1998).

3 For a comment on the U.Blicrosoftcase, see, e.g. Herbert Hovenkamp, “The Monop@iz@ffence”,

62 Ohio State LJ 1035 (2001), pp. 1047-1049; DaSid Evans, Albert L. Nichols and Richard
SchmalenseeUnited States v. MicrosofDid Consumers Win?”, 1 J Comp. Law & Econ. 49002).
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Netscape. The DOJ also asserted that Microsoftlolese its own version of Java that
was incompatible with Sun’s Java and non-Windovefpims, aggressively promoted
its version of Java, misled software developer$ waispect to interoperability with the
original Java, and took actions that impeded tistridution of Sun’s Java. The DOJ
argued that by engaging in these practices Mictdsad maintained a monopoly in the
market for PC operating systems and attempted o g@nopoly in the market for
Internet browsers in violation of Section 2 of thkerman Act. In addition, Microsoft
was accused of violating Section 1 of the Shermah By illegally tying its Internet
browser with the Windows operating system. The DRebry was that middleware,
including Netscape and Java, could eventually sasva platform on which applications
could run without reliance on an operating system.

The US case settled in 2002, when the DOJ and Btétagreed on a number of
remedies aimed at preserving the contractual amhossic freedom of OEMSs to
distribute and support non-Microsoft middleware darcts. Microsoft stipulated that it
would allow OEMs to enable or to eliminate accesdviicrosoft middleware products
and to designate non-Microsoft middleware to lauriostead of the Microsoft
applications. In addition, Microsoft was obliged to disclose @iterfaces used by its
middleware to operate with other parts of Microsmferating systems. That obligation
was not directly linked to any of the liability imgs, but related to the allegations that
Microsoft corrupted interfaces to unfairly elimieatival’s applications. It was meant to
place middleware suppliers in a position to compeith Microsoft. Though related
allegations have not been raised at the trial, d&icft was also required to license the
communications protocols necessary for softwareatéxt on a computer server to

interoperate with Windows.

* U.S. v. Microsoft Corp 231 F. Supp. 2d 144 (D.D.C. 2002). The settlénmeriuded Windows Media
Player (WMP) among the software products in theditemtare category.
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3. The European Commission’s Case: Theory of Competite Harm and

Remedies

The EU case against Microsoft began in 1998, whan Somplained to the
Commission about Microsoft’s refusal to licenseomfiation that Sun deemed necessary
for its server software to work with Windows. InQ) the Commission broadened the
scope of its investigation to integrating mediactionality (WMP) in the new version of
Windows released by Microsoft.

The Commission proceeded with its case following S Settlement, concluding
that the adopted remedies were insufficient to esklits concerns about Microsoft’s
conduct’ It found that Microsoft violated Article 102 TFEUy refusing to supply
interoperability information necessary for Microgefivals to compete effectively in the
workgroup server operating market (interoperabgibuse) and by tying WMP with the
Windows PC operating system (tying abuse). The Cission fined Microsoft EUR 497
million and imposed conduct remedies that weregiesl to end the infringements and
remedy the competitive harm.

With respect to the interoperability abuse, the @ussion’s theory was that by
refusing to share interoperability information wiiks rivals, Microsoft preserved
privileged connections between Windows and its wgrndup server operating systems to
the detriment of its competitors in the work gragsver operating market. This allowed
Microsoft to “leverage” its dominant position inethmarket for client PC operating
systems into the market for workgroup server opmgasystems, and ultimately, to
preserve its monopoly in the market for PC opegasgstems. At the time of Sun’s
request, Windows was well established as the stdndperating system on client
computers, but Microsoft was a relatively new emtia the market for operating systems
on server computers. There were, in fact, manyrateve server operating systems and

some organisations used such different systemsltsineously’ It was also possible to

® MicrosoftDecision, paragraphs 273-79, 703-08.

® Ibid, paragraphs 185-279.

" In the Decision, the Commission defined the mar@trowly as the market for work group server
operating systems, that is the software that esatie sharing of files stored on servers, the shaof
printers, and the administration of how users armlgs of users can access these services and other
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achieve some level of interoperability between Wind PC operating system and the
server software provided by Microsoft's competitbraMicrosoft shared some
interoperability information and at the time Suediits request it had a number of active
licences for Microsoft’s interoperability informati.

The level of interoperability between non-Microsséirver software and Microsoft's
operating system was, however, according to ther@iesion, lower than that enjoyed by
Microsoft's own software. The key issue was thusetibr Microsoft sharedufficient
amount of information with its competitors in thenk group server operating market.
The Commission believed that the level of interapdity achieved by Microsoft’'s
competitors was insufficient because competing apey systems were not able to
interoperate with Windows architecture on an edoaiing with Microsoft's work group
server operating systemsTo achieve that level of interoperability Microsdfad to
disclose certain information on the so-called seseever communication protocols, that
is, in effect, the information on how Microsoft'srser software worketf,

The Commission found that Microsoft's refusal tooyde interoperability
information violated Article 102 TFEU because (ajeroperability information was
necessary for competing providers of work groupeseoperating systems toiably stay
on the markét'* (b) Microsoft's conduct involved a disruption ofepious levels of
supply?? (c) there was & risk of eliminating all competition in the workogip server
operating system marKet® (d) the refusal to supply had the consequenceefemting
innovation in the work group server market and iofidishing consumers’ choices by

locking them into a homogeneous Microsoft solufiband (e) the refusal was not

services of the network. Sddicrosoft Decision, paragraphs 52-59. In that market, Micitosad a
relatively high market share.

8 This was conceded by the Commission. BezosoftJudgment, paragraphs 139 and 219.

° SeeMicrosoft Decision, paragraphs 182 and 282 MidrosoftJudgment, paragraph 230.

19 Microsoft was asked to provide to its competittmeroperability information” defined in Article (1)

of the Microsoft Decision as the complete and accurate specifications for albtpcols [that are]
implemented in Windows work group server operasiygiems and used by Windows work group servers to
deliver file and print services and group and uadministration services, including the Windows dioma
controller services, Active Directory services aftoup Policy services, to Windows work group
networks. See also the conclusion on the concept of iperability information inMicrosoft Judgment, at
paragraph 206.

" |bid, paragraph 779.

12 |bid, paragraphs 578-84 and 780.

13|bid, paragraphs 585-692, 781.

4 |bid, paragraphs 693-70882.



objectively justified because on balan@an ‘balance, the possible negative impact of an
order to supply on Microsoft’s incentives to innteves outweighed by its positive impact
on the level of innovation of the whole industmncliding Microsoft).* It specifically
rejected the proposition that there is amexHaustive checklist of exceptional
circumstances making a refusal to license abusiVeAs a remedy, Microsoft was
ordered to license proprietary information concegnihe communications protocols by
which Microsoft’'s server operating systems commat@avith one another.

Leveraging was also the theory behind the tyingsabThe Commission reasoned
that tying affords Microsoft's WMP unmatched ubiguiwhich cannot be matched by
using alternative methods of distribution such rag fdownloads. The Decision ordered

Microsoft to provide a version of Windows withoutwe.*®

4. The Law: Compulsory Licensing and IP Rights

Microsoft is the latest of a series of cases defjnihe limits of antitrust in the
presence of intellectual property rights. Antitrugervention in such cases is known as
“compulsory licensing”, thus taking its name frohetremedy that is usually ordered
following the finding of an infringement. The infigement is usually the abuse of
dominance and the main concern behind antitrustruention is the prevention of the
leveraging of market power from one market intotaapomarket through the reliance on
IP rights.

The EU Courts and the Commission have struggletkfme the circumstances that
would warrant compulsory licensing since the 19880 case'® Volvo, relying on its IP
rights, prevented repairers from using cheaperesmparts manufactured without its

permission. The national court before which thenfAngement case was pending asked

15 |bid, paragraphs 709-78 and 783.

16 Microsoft Decision, paragraph 555. See Robert O’'Donoghue and JorganatiPadilla,The Law and
Economics of Article 82 E(Hart: Oxford/Portland, 2006), p. 431, who speékhe Commission’s legal
analysis inMicrosoftas ‘something of a hybrid

" Microsoft Decision paragraph 968.

18 |bid, Article 6.

19 Case 238/8N/olvo AB v. Erik Veng (U.K.) LtdVolvoJudgment), [1988] ECR 6211. For an analysis of
the case law on compulsory licensing see, e.g.a@ba A. Czaprackdntellectual Property and the
Limits of AntitrusEdward Elgar: Cheltenham, 2009), pp. 45-52.
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the Court of Justice whether Volvo's refusal toelise a third party willing to pay a
reasonable royalty to market its spare parts camidunt to an abuse of dominance. In
response, the Court stressed that the right taud®&alvas the substance of the exclusive
right”, and that a refusal to grant a licence cannottself constitute an abuse of a
dominant positioR° This does not mean that IP rights are immune flincompetition
law or that a refusal to license would always lgaleThe Court continued that certain
abusive conduct might make a refusal to licensolation of the EU competition rules.
The Court did not elaborate more generally on tineumstances that could make a
refusal to license abusive, but provided a few gaamof such conduct. These included
an arbitrary refusal to license, setting prices $pare parts at an unfair level and a
“decision no longer to produce spare parts for atjgatar model even though many cars
of that model remain in circulatidrf* None of these circumstances was present in the
Volvocase.

Magill,* the first case where the Commission and the EUrt€dound that the
circumstances warranted granting a compulsory ciegsoon followed. In that case, three
Irish TV stations were forced to allow the publioatof copyrighted TV listings by third
parties. The case was triggered when Magill, a lspuddlisher, infringed the TV stations’
copyrights by publishing a weekly TV guide coveritg programs of all TV channels
available at that time in Ireland. Magill's TV geidvas the first such guide on the
market, as each TV station had published a sepaeskly TV guide and prevented third
parties from publishing weekly TV listings. The Camission decided that by precluding
the publication of the comprehensive weekly TV guithe TV stations violated Article
102 TFEU. This decision was upheld by the GenewlrCand, on appeal, by the Court
of Justice. The Court of Justice reasoned thafltestations were the only source of
information on program scheduling which is the sp#insable raw material for
compiling a weekly television guid® It held that the refusal to license was abusive
because it (a) prevented the appearance of a nesugty which the TV stations did not

offer and for which there was a potential consudgnand; (b) there was no justification

20volvo Judgment, paragraph 8.

2 volvo Judgmentparagraph 9.

22 Case T-69/89RTE v. Commissior1991] ECR 11-485, upheld on appeal by the Cafrtlustice in
Joined Cases C-241/91 P and C-242/9RH; and ITP v. Commissipfi995] ECR 1-743.

% Joined Cases C-241/91 P and C-242/9RFE and ITP v. Commissipf1995] ECR 1-743, paragraph 53.
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for the refusal; and (c) by refusing to license Maand other such companies, the TV
stations reserved for themselves the secondaryenaifkweekly television guides by
excluding all competition from the markétThe Court upheld the remedy imposed on
the TV stations by the Commission: a compulsorgrge with the right to charge
reasonable and non-discriminatory royalties.

The Court of Justice’s final and most complete prorcement on the circumstances
making a refusal to license illegal was tMS Healthjudgment” delivered weeks after
the Commission decided tiicrosoft case?’® IMS, a company engaged in tracking sales
of pharmaceutical products, worked together walcitents to devise a “brick structure”,
a geographical division of Germany largely correspog to the postcodes. The brick
structure had becomede factoindustry standard and IMS’s rivals found it impbgs to
market the pharmaceutical data other than by usingtures similar to that created by
IMS. To prevent them from doing so, IMS broughtq@edings before a German court
alleging a copyright infringement. The court fouhdt the brick structure was protected
as a database under German copyright law, butreeféo the Court of Justice a question
whether IMS’s refusal to license the copyright ateld Article 102 TFEU. The EU Court
began its reasoning by stating that bar fexceptional circumstancés refusal to
license is presumptively legal, even if it is thet af a dominant comparfy.Relying on
Magill, the Court held that a refusal to license by aidant company is abusive if four
cumulative conditions are met: (a) the protecteadpct or service is indispensable to
compete in a particular market; (b) the refusaptovide it is such as to exclude any
competition on a secondary marke{c) the company which requested the licence

intends to offer new products or services not effeby the right holder and for which

24 |bid, paragraphs 54-56.

% Case C-418/01|MS Health GmbH & Co. OHG v. NDC Health GmbH & G (IMS Health
Judgment), [2004] ECR 1-5039.

% On thelMS Healthcase and on its bearing dficrosoft, see generally lan S. Forrester, “Article 82:
Remedies in Search of Theories?”, in: Hawk (Ebhfernational Antitrust Law and Policy 200Annual
Proceedings of the Fordham Corporate Law Instit{eris Publishing: New York, 2005), p. 1@% segq.
idem “Regulating Intellectual Property via CompetittorOr Regulating Competition via Intellectual
Property? Competition and Intellectual Propertyn eears on, the Debate still Flourishes”, in: Ellann

& Atanasiu (Eds.)European Competition Law Annual 2005: The Intexattbetween Competition Law
and Intellectual Property LaHart: Oxford/Portland, 2007), pp. 74-89.

27 IMS HealthJudgment, paragraphs 34-35.



there is potential consumer demand; and (d) thesa¢fis not justified by anyobjective
consideration®®

Citing its earlier ruling in theBronner case’® the Court clarified that the
indispensability criterion should be interpretedroaly. It is met only if a competitor as
efficient as the dominant company could not dupdicae requested service or prodiict.
The patrticipation of the pharmaceutical industrg &a dependency on the brick structure
was relevant for the assessment of indispensabilifthe IMS Health Court also
specified that the “new product condition” is stiéid when the company which
requested the licensddes not intend to limit itself essentially to dogling the goods or
services already offered on the secondary markéthdywner of the IP right, but intends
to produce new goods or services not offered byotheer of the right and for which
there is a potential consumer demarnitiThe Court reasoned that the refusal to grant the
licence must preventtlie development of the secondary market to thenastt of
consumers>® but did not comment on the degree to which the pewduct must be
different from the product offered by the IP holded whether the two products could be
substitutable.

5. The Microsoft Judgment

The General Court largely rejected Microsoft's aggiion for annulment of the
Commission’s Decision. It confirmed that Microsofiolated Article 102 TFEU by
refusing to provide interoperability information daby tying WMP and its Windows
operating system. It also upheld the remedies,imoimg that Microsoft had to make

available the interoperability information suffioleto allow a competing operating

2 |bid, paragraphs 37-38.

29 Case C-7/97Qscar Bronner GmbH & Co. KG v. Mediaprint Zeitungsd Zeitschriftenverlag GmbH
(BronnerJudgment), [1998] ECR I-7791.

%0 IMS HealthJudgmentparagraph 28.

% |bid, paragraph 29.

%2 |bid, paragraph 49.

% |bid, paragraph 48.



system to interoperate with Windows on an equatifgowith Microsoft's own work
group server operating systém.

A significant point in the dispute between the Cdssion and Microsoft was
whether Microsoft's communication protocols weree@d by IP rights and whether the
Commission’s decision involved compulsory licensibis was crucial because the case
was decided a few weeks before the Court of Juditigered itdMS Healthruling and,
as evident from the discussion above, the Commmsgiok a significantly different
approach to the assessment of a refusal to lickasethat adopted iMS Health The
Commission’s point of departure was theS Health did not apply because Microsoft’s
communication protocols were not innovative enough be patentable and the
implementation of its Decision would not amount & compulsory licence. The
Commission conceded that the interoperability imfation could be protected under
trade secret laws, but argued that trade secretsndi deserve the same level of
protection as other forms of IP and that the EUWedasy on compulsory licensing of IP
rights did not apply to trade secrdtdt then argued that the “automatic” application of
the IMS Health criteria would not be appropriate in tiMicrosoft case and that other
“particular circumstances” had to be considerethenassessment of a refusal to license
under Article 102 TFEU°

The General Court, perhaps unfortunately, did nd¢ on any of these matters,
stating that it was not necessary since the Conwnis$id not establish in its Decision
whether the interoperability information was covkby IP rights and instead adopted the
presumption that such rights existed. The Courtgeded on the assumption that the
protocols in question were covered by IP rightsanstituted trade secrets and that trade
secrets should be treated as IP rights.

The Court based its assessment of Microsoft's afts provide interoperability

information on the Court of Justiced®lS Healthtest. It held that a refusal to license is

34 MicrosoftJudgment, paragraphs 207-266. The General Counlladrthe Decision’s provisions relating
to the monitoring trustee, reasoning that in apjiognthe trustee, with his own powers of investigatand
capable of being called upon to act by third parttke Commission had exceeded its authority tdecon
power on a third partyseeibid, paragraphs 1251-1279.

* |bid, paragraphs 267-282.

% |bid, paragraph 316.

%" Ibid, paragraphs 283-289.
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anticompetitive bnly in exceptional circumstan¢e® which occur “in particular” when
the conditions coined in thS Healthcase are satisfied, namely that: (a) the refusal
relates to a product that is indispensable to theroesse of a particular activity in a
neighbouring market; (b) the refusais “of such kind as to exclude any effective
competition on that neighbouring markefc) the refusal prevents the appearance of a
new product for which there is potential consumemend®® If these conditions are met,
the refusal by the holder to grant a licence mdgmige Article 102 TFEU, unless it is
objectively justified, which is for the dominantrapany to prové® From the above it is
evident that the General Court built upon tRES Healthruling and did not address the
more controversial legal theories advocated byGobenmission. It left thus open the
guestion how other circumstances may influenceasisessment of a refusal to deal under
Article 102 TFEU™

However, although the Court did not at first sighbpt an open-ended approach to
the catalogue of “exceptional circumstances” makmgrefusal to deal illegal, it
developed and re-interpreted a number of imporfaints of law. In so doing, it
significantly relaxed thelMS Health test and lowered the threshold for antitrust
intervention. WhileIMS Health had confirmed the limiting principles establishied
earlier ECJ rulings, includingvagill and Bronner, the General Court effectively
embraced a more pro-active approach to applyinglart02 TFEU to refusals to deal.

Thus, underBronner and IMS Health the requested product or service is
indispensable if there is no actual or potentiddssitute for that product, which implies
that “it is not economically viable” to create attative products or services on a scale
comparable to that of the company which controésekisting product or servi¢é The

Bronner Court specifically stressed that the requiremehtindispensability is not

% |bid, paragraph 331.

% |bid, paragraph 332.

“0 Ibid, paragraph 333.

“1 The Court held that there would only be the nemdgsess the other circumstances listed by the
Commission, if it found that Microsoft’'s refusal license was not abusive under IMS Healthcriteria
(ibid, paragraphs 336 and 711). See further Knut Wdraege, “Européisches Kartellrecht und geistiges
Eigentum — Der FalMicrosoft’, in: Lange, Klippel & Ohly (Eds.)Geistiges Eigentum und Wettbewerb
(Mohr Siebeck: Tubingen, 2009), pp. 140-141.

“2 BronnerJudgment, paragraphs 43-48tS HealthJudgment, paragraph 28. TBeonner Court clarified
that this would be typically the case if there &mchnical, legal or even economic obstacles capable
making it impossible, or [...] unreasonably difficuld replicate the product or servidbifl, paragraph 44;
see alsdMS HealthJudgment, paragraph 28).
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satisfied when such alternative products or sesvare “less advantageous” than those
controlled by the dominant compafiyAs mentioned above, iMicrosoft there were
alternative means to achieve interoperability. Msoft's competitors used these means
to compete on the work group server operating mddtwing Microsoft's refusal to
provide the interoperability informatiofi. Yet, the General Court found that the
indispensability criterion was satisfied. It emiddhe Commission’s reasoning that the
interoperability information was indispensable hessa competing products had to
interoperate with Windows domain architecture onegual footing with Microsoft's
systems in order toompete viablpn the market?

The Court also held that it was not required towshioat the refusal eliminates|
competition in the secondary mark&fThe issue here was of the degree and the evidence
necessary to show that all competition on the sgenxgnmarket is eliminated. Microsoft
argued that a refusal is abusive only if it is &k to eliminate all competitiofi* and that
the prospect of eliminating competition must be rtisdiate and strond® The General
Court rejected this argument and agreed with th@@ission that it is sufficient that the
refusal creates a risk of elimination of a@ffective competition. The fact that the
competitors retaind marginal presence in certain niches on the mackeinot suffice to
substantiate the existence of such competiffdThe evidence of the rapid growth of
Microsoft’s shares in the market for work groupvegroperating systems coinciding with
declining shares and interoperability problems eepeed by Microsoft's rivals
supported the Commission’s findings that the rdfusalicense created a risk of
eliminating all effective competition in the relesanarket:’

The General Court went even further in its intetgtien of the new product

criterion It affirmed the Commission’s position that a refu® license may be abusive

3 BronnerJudgment, paragraph 41.

*4 MicrosoftJudgment, paragraphs 342-350.

“ Ibid, paragraphs 230, 248-250.

6 See on this question James KillickMS and Microsoft Judged in the Cold Light dMS’, 1 Comp. L
Rev. 23 (2004), pp. 38-39.

*" MicrosoftJudgment, paragraph 439.

“8 |bid, paragraph 440.

“9 Ibid, paragraphs 563-564.

*0 |bid, paragraphs 567-571 and 580.

°1 See Bo Vesterdorf, “Article 82 EC: Where Do we rtafter theMicrosoft Judgement?”, BGlobal
Antitrust Reviewl (2008), pp. 9-10.

12



not only if it prevents the marketing of a new prot] but also when it limits “technical
development®? It was not necessary to identify any particulasduct that the refusal
prevented from coming into beifng.The Court held that Microsoft's refusal to license
limited technical development because it created “anmtificial interoperability
advantag® which, together with Microsoft's market positiondiscouraged the
development of competing server operating sysféns. fact, the Court noted, the
consumers considered that non-Microsoft work grgepver operating systems were
better than Windows work group server operatingesys with respect to a series of
features to which they attached great importaneea Aesult, the limitation thus placed
on consumer choice [was] all the more damagingaestmers >°

Once the Court had decided that the above threditeams were fulfilled, it was not
surprising that it ruled against Microsoft also tre issue of objective justification.
Indeed, the possibility of offering an objectivestification for otherwise exclusionary
conduct, serves as little reassurance for a dorhicampany’® The Court rejected the
proposition that the existence of an IP ridlar the innovative or original character of the
protected subject-matter can be, in itself, a eidfit justification for a refusal to
license®® but offered little guidance as to what is a sigfit “objective justification™® A
dominant company can refuse to share its IP thatdispensable for its competitors to
compete “effectively” on a neighbouring market oifllif can prove that it would have”
significant negative impatbn its incentives to innovate and that that intpatweighs
the exceptional circumstanc®sNeither the fact that the technology concerneseisret
and valuable, nor the fact that it contains impurtanovations justifies a refusal to

license®* A dominant company has to furnish specific evigetimt a compulsory license

*2 MicrosoftJudgment, paragraphs 647-649 (internal citationisted).
%3 |bid, paragraph 647.

** |bid, paragraph 653.

%5 |bid, paragraph 652.

* See generally, Ekaterina RoussewRethinking Exclusionary Abuses in EU CompetitionwLa
(Oxford/Portland, 2010).

°" MicrosoftJudgment, paragraph 690.

%8 |bid, paragraph 693.

%9 |bid, paragraphs 704-710.

% |bid, paragraph 697.

%1 Ibid, paragraphs 692-695.
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would affect its incentives to innovate in relatimnidentified technologies or produéfs.
The Court found that Microsoft did not provide suetidence and that compulsory
licensing would not adversely affect Microsoft'samtives to innovate. It reasoned that
the compulsory license would not allow competitmrsclone Microsoft’s products, that
sharing interoperability information is a stand@ractice in the software industry, and
that the obligation to share interoperability imf@tion imposed on Microsoft in the U.S.
settlement did not adversely affected Microsoftigeantives to develop its operating
systemg?

In consequence, the Court rejected the applicdibonannulment and upheld the
Commission’s decision with regard to the interopéity side of the abus¥'

6. Judging Microsoft with the Benefit of Time Passed

Compulsory licensing classically entails a balagcetween short-term and long-
term benefit$® The rule is that by enabling the competitors @& @ominant company,
based on the compulsory access to the latterseqert material, to build competing
products, there are benefits to consumers becdusere competition that is expected to
drive prices down. However, there are also longitkrsses for consumer welfare, since
companies are less likely to compete “for the mér{alocative efficiency) or innovate
(dynamic efficiency) if they know that the fruit sticcess will be their demise due to
antitrust interventiofi®

Microsoft did not appeal the General Court’s judgimeso the latter currently

represents the latest precedent in the EU law anpatsory licensing. The principle

®2 |bid, paragraph 698.

% |bid, paragraphs 699-703. The comparison with the se8lement is not fully justified, taken that the
obligations imposed on Microsoft in the U.S. weracam narrower (they were considered insufficient to
address the Commission’s concerns). For examplggruthe U.S. settlement, Microsoft was required to
license communications protocols implemented in d@ims client operating systems only for
implementation in a licensee’s server software #fidrosoft was under no obligation to license the
protocols for implementation in competing clienteagting systems. Furthermore, unlike in the Ulse, t
Commission effectively questioned Microsoft’'s rightcharge royalties and to preserve the secredg of
interoperability information.

% For further discussion of the recent developmésitswing the Microsoft case, with particular reéece

to the tying part, see also Chapter 1 by Etro aokkidris in this Volume.

% See generally Arianna Andreangeli, “Interoperapidis an ‘Essential Facility’ in thilicrosoft Case —
Encouraging Competition or Stifling Innovation?4 BL Rev. 584 (2009).

% See also the case note by Arianna Andreangel;MB Rev. 863 (2008), p. 881.
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established in th#licrosoftruling seems to be that a dominant company maynoer a
duty to license an IP right not only when its reflu® deal prevents the emergence of a
new product in a strict sense but also the techuiegelopment of an existing product
and follow-on innovation in general. It is notewoyrtthat the General Court preferred this
test to the Commission’s balance of innovation mives.

With the benefit of hindsight, we make below someseyvations on the real
relevance of thdlicrosoftlitigation for IP rights and the law on compulsdigensing.

A first observation is that one may argue that wisatly lay behindMicrosoftis not
so much a balancing of incentives to innovate faerbsoft and its competitors, or, as the
General Court put it, a loss in terms of techna=¥elopment because of a blockage to
possible follow-on innovation by Microsoft's comtets. Instead, it could be argued that
what really mattered for the Commission and the @ga@nCourt was, apart from
innovation and dynamic efficiency, more competitenmd allocative efficiency. Indeed,
some authors explain in this way even the Mrerosoft case law on compulsory
licensing and criticise it for not spelling out atyy the real reasons behind antitrust
intervention®’ According to these authors, tHdS Healthline of case law is formalistic;
instead of focusing on economic reasoning, the EUrtS have opted for a normative
balancing test between the interest in protectirgyintellectual property right and the
economic freedom of its owner on the one hand, t#edinterest in protecting free
competition on the other hand. A more economic @@gn would have been to say that
there may exist market conditions, particularly whkere are external market failures,
such as standardisation or network effects, whexeexclusion of competition by itself is
a sufficient parameter to allow antitrust interventat the expense of the protection of an

intellectual property right®

7 See, in particular, Josef Drexl, “Intellectual peay and Antitrust Law +MS Healthand Trinko —
Antitrust Placebo for Consumers instead of SounghBmics in Refusal-to-Deal Cases”, Bernational
Review of Industrial Property and Copyright La8&8 (2004).

% |dem p. 800et seq Compare also the views of Andreas Heinemann, ‘{idsory Licences and Product
Integration in European Competition Law — Assesdmai the European CommissionSlicrosoft
Decision”, 36International Review of Industrial Property and Goight Law 63 (2005), p. 72t seqand
again of Josef Drexl, “Abuse of Dominance in Lidagsand Refusal to License: A ‘More Economic
Approach’ to Competition by Imitation and to Conipet by Substitution”, in: Ehlermann & Atanasiu
(Eds.), European Competition Law Annual 2005: The Intexattibetween Competition Law and
Intellectual Property LawHart: Oxford/Portland, 2007), p. 662.
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Without agreeing or disagreeing with these theofies believe that this is probably
how the General Court and the European CommissiarMicrosoft In our view, it was
probably Microsoft’s long-lasting resilience in tbieent PC operating system market that
prompted the Commission to focus more on the sieom results of the conduct. The
Commission’s Decision was more explicit here anec#ally referred to Microsoft’s
incentives to leverage its market power from thentIPC operating system market into
the work group server operating system mafkeindeed, within the hundreds of
paragraphs and pages of the General Court's judgnvem can identify why the
Commission was particularly worried here:

“Second, the Commission invokes the fact that tlesept issue involves a
supplier in a dominant position which uses its neargower on a particular

market, in this case the client PC operating systeamarket, to eliminate
competition on a neighbouring market, namely thekwgyoup server operating

systems market, ‘thereby increasing the barrieremtry in its original market

and securing an additional monopoly rent’. Thatation reinforces the harm to
consumers that results from the restriction ofdegelopment of new produéts.

This was already described in some detail in theidden:

“In this case, it cannot be excluded that in theiritthere will be companies
challenging Microsoft’'s dominant position in theledt PC operating system
market. By having achieved a dominant position he tvork group server
operating system market, Microsoft secures a dgiatenput important for

undertakings wanting to compete in the client PGrapng system market,
namely interoperability with the Windows work grosgrvers. Indeed, a future
competitor in the client PC operating system mavkiéitneed to provide products
interoperable with Microsoft's dominant work grogprver operating system. As

such, by strengthening its dominant position inwhek group server operating

% See Microsoft Decision, paragraph 77(s]6ftware markets are subject to ‘shifts of pamguiis’, of
which the evolution from the original centralisedngputing approach to the modern approach of
distributed computing, where processing power sriiuted between servers and ‘fat clients’, cangts

a good example. An evolution that would lead théndustry back to a more server-centric (and ‘thin
client’) approach could in the long term threatem gtrip Microsoft's overwhelming dominance on the
client PC operating system market of its competitimportance.

% MicrosoftJudgment, paragraph 306.

16



system market, Microsoft effectively reinforces ltheriers to entry in the client
PC operating system market:

In other words, it is the degree of lack of comipeni and the resilient existence of the
monopoly that was more disturbing for the Commissiban anything els€. This is
certainly a statement of intellectual clarity amahasty.

A second observation is that there is a clear idiffee between the Commission’s
Decision and the General Court's Judgment. the Cigsion’'s approach was
intellectually more honest than the judgment ardlgiter was certainly more formalistic
than the formef® The Commission’s Decision took into account irs thalancing not just
the Microsoft’s investment incentives, which majfauas a result of forced dealing, but
also those of Microsoft’s rivals. In so doing, tBemmission was putting emphasis on
stimulating innovation by increased competitionfadot, the Commission took the view
that compulsory licensing and increased competitigh encourage innovation by
Microsoft’s rivals and will also increase Microssefown incentives to innovate. So more
competition in the market for operating systemd wit only lead to lower consumer
prices in the short term, but also to more inn@ratand greater consumer choice in
longer term.

It has been argued that this “incentives balansg te entirely in line with the basic
philosophy of the recent “more economic approdéhinfortunately, the General Court
was hesitant to review the Commission’s test, foundnnecessary to examine the
Decision’s other exceptional circumstances and cogte a more conventional and
formalistic solution or, as Eleanor Fox puts it'safe approach®> preferring to review

the case only on the basis of tHdS Health criteria. This appeared at the time to

" Microsoft Decision, paragraph 769. This is a point not nussg John Vickers, “Some Economics of
Abuse of Dominance”, Paper delivered at the confezeon “Fifty years of the Treaty: Assessment and
Perspectives of Competition Policy in Europe” aSHEEBusiness School (Barcelona, 19-20 November
2007), p. 25.

2 See, in this direction, Pierre Larouche, “The PeanMicrosoft Case at the Crossroads of Competition
Policy and Innovation”, Tilburg Law and Economicsrier (TILEC) Discussion Paper No. 2008-021, p. 8.
3 See the criticism of Francois Levéque, “La décisitu TPICE contre Microsoft : ol est passée
I’économie?”, 14/200&Revue Lamy de la Concurrenza.

4 See Francois Lévéque, “Innovation, Leveraging Bssential Facilities: Interoperability Licensingtie

EU Microsoft Case”, 28Norld Competition71 (2005), p. 76t seq Claudia Schmidt and Wolfgang
Kerber, ‘Microsoft Refusal to License Intellectual Property Riglatsd the Incentives Balance Test of the
EU Commission”, available at SSRNttp:/ssrn.com/abstract=1297930 2.

> Eleanor M. Fox, Microsoft (EC) and Duty to Deal: Exceptionality and the Twttentic Divide”, 4
Competition Policy Internation&5 (2008), p. 29.
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represent a victory for Microsoft, in the senset the@ Court agreed with it that the law
applicable to its case was only the compulsorynbaogg line of cases, notwithstanding
the Commission’s insistence that there were noll@uteial property rights at stake.
However, the Court’s judgment, interprets “surprigy elastically”® the IMS Health
criteria and lowers the threshold with regard te tonditions of indispensabilityand
“new product”’® which are essentially the “gate-keepers” of corspry licensing?®

A third observation is that the balancing betweseentives to innovate, ultimately
makesMicrosoft above all a case about the burden and standgstbof. Essentially, if
in a compulsory licensing case one must balancentientives to innovate of a dominant
firm against those of its competitors, the result wery much depend upon who must
prove what and which degree of certainty is neecgsJdius, caution must be exercised
when taking into account the investment incentieésthe dominant undertaking’s
competitors so as not inadvertently to tip the hedain favour of antitrust intervention. A
dominant company’s incentives to invest and innevaty be tangible, since dominance
may be to a great extent the result of such investrand innovation, whereas there may
be no certainty and concreteness as to the inrmovai its competitor’ An antitrust
authority should therefore try to prove to a satithry legal standard that the latter's
incentives to invest and innovate are concreteshdild not content itself with a mere
assumption that those rivals will invest and inntevd.ikewise, an antitrust authority
should be more protective of the dominant firm’sentives to innovate when that firm

has not fallen into inertia (“monopolist’s quieeli) but is a constant innovator.

® See John Vickers, “Competition Policy and Propdrights”, University of Oxford, Department of
Economics, Discussion Paper Series, No. 436, Mag 20. 22.

" See, in this direction, Renato Nazzini, “Thtcrosoft Case and the Future of Article 82 EC”, 22(2)
Antitrust59 (2008), p. 60.

8 Compare David Howarth and Kathryn McMahon, “Wimngohas Performed an lllegal Operation’: The
Court of First Instance’s JudgmentNicrosoft v. Commissioty 29 ECLR 117 (2008), p. 123if*abuse
under Art.82 is defined as the prevention of ‘técaindevelopment’ surely every refusal to licenséch is
not mere reproduction or cloning will fulfil thigiterion”.

9 See Brenda Sufrin, “Th#S Case”, 3 Comp. LJ 19 (2004), p. 30.

80 Of course, when this is not the case, for examgien a dominant company has merely been granted
exclusive rights by means of state regulation,afstould be less immunity from antitrust interventi
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