Chapter 2: Is the Guidance Paper on the Commissios’

Enforcement Priorities in Enforcing Article 102 TFEU Useful?

Damien Geradin

In December 2008, the European Commission (heredfie “Commission”)
published a guidance paper on its enforcementipe®in applying Article 82 of the EC
Treaty (now Article 102 TFEU) to abusive exclusignaconduct by dominant
undertakings (hereafter, the “Guidance Papelhis document is of sui generisnature
as it “sets out the enforcement priorities thatl wilide the Commission’s action in
applying Article [102] to exclusionary conduct byordinant undertakings>” The
Commission does not therefore state or restatevilyein which Article 102 should be
interpreted, a task which falls within the exclesiremit of the European Court of Justice
(hereafter, the ECJ”), but explains the circumstana which a given dominant firm’s

conduct is likely to be subject to enforcementarcty the Commissioh.

Against this background, this paper seeks to ansiveefollowing question: Is the
Guidance Paper useful? Considering that the Guel&saper has generally been well
received by commentators, one could be tempteédpond to this question positively,

but a careful review of the document suggeststtieanswer may be less straightforward
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than would appear at first blush. To respond toghestion posed above, this paper is
divided into five parts. Part | explains the contieading to the adoption of the Guidance
Paper. Part Il briefly describes the content ofGhedance Paper, focusing on the general
principles that will guide the Commission’s assesstrof foreclosure rather than on its
review of the various types of conduct that arelfiko fall within the purview of Article
102. Part Il addresses the question of whetherGhiglance Paper provides sufficient
guidance to dominant firms and their advisors awether certain conduct they may
wish to pursue is compatible with Article 102. Fiafdiscusses whether the Commission
is likely to comply with the effects-based approgcbmoted in its Guidance Paper or is
likely to revert to a form-based approach when thetter suits its enforcement
objectives. Finally, Part V concludes that while tBuidance Paper gives encouraging
signs that the Commission will adopt a modern,at$fdased approach when defining its
enforcement priorities questions remain as to tfaetigal impact of this document for
dominant firms. First, the principles containedtie Guidance Paper are subject to
significant exceptions and caveats and provide afe $arbors, hence reducing the
overall level of guidance provided for in this dawent. Second, the approach taken by
the Commission in théntel case suggests that the Commission may still betezirp
rely on the formalistic case-law of the ECJ in ertteensure that its decision does not

become subject to a successful appeal.

l. The context leading to the adoption of the Guidace Paper

It is hard to understand the contribution of theidance Paper without placing
this document in the broader context of the refonmdertaken by the Commission in the
area of competition law over the last ten years.ddbhpetition law has been historically
criticized for being too “legalistic” or “formaligt”, i.e. for placing greater emphasis on
the form of a given conduct than on its effectsompetition? To address such criticism,

the Commission has engaged in a series of reforesgumed to modernize the

* See R. O’Donoghue & J. Padill@he Law and Economics of Article 82 EOxford: Hart Publishing,
2006), at Chapter IV.



enforcement of Article 101 TFEU so as to bringntoi line with the teachings of
economic analysis. This reform triggered the adoption of new blockemption
regulations and explicative guidelinéshich were well received by competition law and

economics experts.

The enforcement of Article 101 being modernizede @ommission logically
turned its attention to Article 102. This latteopision creates significant challenges for
reformists. First, Article 102 has been enforcedy\arictly by the Commission, which
often took positions hard to reconcile with bastore@mics. Second, the ECJ and the
General Court largely supported the decisional tpmacof the Commission by
systematically rejecting appeals against thesesibers by private parti€spften making
matters worse by adding a strong “ordoliberal” lavo their judgment®. A good
example of the unfortunate state of the abuse ofimance case-law of the ECJ can be
found in the field of loyalty rebatéswhich are condemned aer seillegal despite the

presence of efficiencied.

The Commission’s efforts to modernize the enforaenwé Article 102 can be
traced back to the major policy speech given by @@sioner Kroes at the Fordham
international antitrust conference in September52@0which she declared that she was

“convinced that the exercise of market power masassessed essentially on the basis of

® See Chapter 1 by Etro and Kokkoris in this Volume.

® See, e.g., Commission Regulation (EC) No 2790/1§9® December 1999 on the application of Article
81(3) of the Treaty to categories of vertical agreats and concerted practices, OJ L 336, 29 Deaembe
1999, 21; the Commission notice — Guidelines ontiv@r Restraints, OJ C 291, 13 October 2000, 1;
Commission Notice - Guidelines on the applicabibfyArticle 81 to horizontal co-operation agreensent
0.J. C 3 of 6 January 2001, 2; Commission Regula{leC) No 772/2004 of 27 April 2004 on the
application of Article 81(3) of the Treaty to cateig@s of technology transfer agreements, O.J. L, 223
April 2004, 11; Commission Notice - Guidelines dre tapplication of Article 81 of the EC Treaty to
technology transfer agreements, O.J. C 101, 27 20€4, at 2.
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substance in twenty years. See C. Ahlborn and Bn&V(2009) 7B ntitrust Law Journal887.
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its effects in the market, although there are etioep such as the per se illegality of
horizontal price fixing. [...] Article [102] enforceemt should focus on real competition
problems: In other words, behavior that has actualikely restrictive effects on the
market, which harm consumers. [...] Low prices anbates are, normally, to be

welcomed as they are beneficial to consumérs.”

Commissioner Kroes’ speech was immediately followsd a Commission
Discussion Paper on Article 102 TFEY which promoted the very effects-based
approach announced by the Commissioner. Whilendve economics-based principles
guiding the approach proposed in the DiscussionePayere largely welcomed by
commentators, the ways in which the Commission gsegd to analyze certain categories
of conduct were criticized as too reminiscent o tid formalistic approach. The
Commission was of course operating under tight ttams. First, it was somehow
“prisoner” to unhelpful case-law to which it hadlarge measure contributed. Second, a
number of highly sensitive cases were still beimgestigatelf' or subject to appealat
the time and the Commission did not want to tidn&ads. This being said, the Discussion
Paper largely met its objective of stimulating debas it was subject to abundant

commentary, conferences, and events.

The next steps for the Commission were not cleathasee was, for instance,
speculation on whether the Discussion Paper woeldubned into guidelines. While

Commission officials were regularly recalling thermission’s intention to pursue an

1 Neelie Kroes, “Preliminary Thoughts on Policy Rewiof Article 82", Speech at the Fordham Corporate
Law Institute New York, 23 September 2005.
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Competitive Industries”, available lattp://papers.ssrn.com/sol3/papers.cfm?abstracd 9466

14 The Intel case was still being investigated at the time @déption of the Discussion Paper. The
Commission Decision was adopted in May 2009. CormimisDecision of 13 May 2009, COMP/37-990
Intel, available at http://ec.europa.eu/competisentors/ict/intel.html

15 The decision of the Commission in Microsoft (Corasion Decision of 24 March 2004 (Case COMP/C-
3/37.792 Microsoft), C(2004)900 final) was the sdbjof an appeal to the General Court whose judggmen
was adopted in September 2007, Case T-201/04, Btitre. Commission, judgment of 17 September
2007, 2007 ECR 11-3601.




effects-based approach, no further move was madalfoost three years before the
Guidance Paper was adopted in December 2008. Dthatgperiod, the ECJ and the
General Court continued to hand down judgmentselgrginfavourable to dominant
firms.'® The appointment of Advocate General Kokott als@mi¢hat ordoliberals had a

new powerful ally within the ECY.

I. The Content of the Guidance Paper

As the content of the Guidance Paper has already Hescribed by numerous
commentators® the following paragraphs will briefly summarizes itmost striking
aspects focusing on its general principles rathanton the Commission’s analysis of
specific conduct which is likely to fall within treembit of Article 102.

DominanceThe Commission adopts an economic definition of ihamce when
it states that “an undertaking which is capablemffitably increasing prices above the
competitive level for a significant period of tintwes not face sufficiently effective
competitive constraints and can thus generally bganded as dominant” The
Commission does not refer to a certain market sham/e which (or below which)
dominance will be presumed (or excluded), but Istaumber of factors that it will
consider in its dominance assessment, includingtegence of “constraints imposed by

the existing supplies from, and the position on th&rket of, actual competitors (the

16 Case C-95/04 P, British Airways plc v Commissidntite European Communities, Virgin Atlantic
Airways Ltd, Judgment of 15 March 2007, 2007 ECEB1

17 Advocate General Juliane Kokott's opinions in #mea of competition law generally embrace an
ordoliberal approach. See, for instance, her opimaheBritish Airwayscase at § 68 where she underlines
that the goal of Article 102 TFEU is to protect tis&ructure of the market” : “Article 82 EC, lik&é other
competition rules of the Treaty, is not designedy @r primarily to protect the immediate interests
individual competitors or consumers, but to prothetstructure of the market and thus competit®auch
(as an institution), which has already been weaddnethe presence of the dominant undertaking en th
market.”

18 See, for instance, Chapter 2 by Marsden and Chépg Art and Ibafiez Colomo in this Volume, and
Nicolas Petit, “From Formalism to Effects? The Coission's Communication on Enforcement Priorities
in Applying Article 82 EC", (2002) 32Vorld Competition485; James Killick and Assimakis Komninos,
“Schizophrenia in the Commission's Article 82 Guida Paper: Formalism Alongside Increased Recourse
to Economic Analysis"Competition Policy InternationaFebruary 2009.

19 Guidance Paper, supra note 1, at § 10.



market position of the dominant undertaking an@asipetitors); constraints imposed by
the credible threat of future expansion by actuaingetitors or entry by potential
competitors (expansion and entry); constraints gepldoy the bargaining strength of the

undertaking’s customers (countervailing buyer powet

Anti-competitive foreclosuréelhe Guidance Paper focuses only on one category
of abuse that falls within the scope of Article 102. abuses that foreclose competitors
(generally referred to as “exclusionary abuseshe TGuidance Paper defines the term
“anticompetitive foreclosure” as “a situation wheféective access of actual or potential
competitors to supplies or markets is hamperedimireated as a result of the conduct of
the dominant undertaking whereby the dominant uadéirg is likely to be in a position
to profitably increase prices to the detriment ofhsumers® This definition suggests
that a two-stage test will be relied upon to asselssther a given conduct is anti-
competitive. In accordance with such test the Cossion should first establish the
presence of foreclosure and then prove that sudtlfisure will likely harm consumer
welfare. The reference to consumer welfare is ifgmbras it suggests that a conduct that
would merely affect the “structure of competitioby, for instance, eliminating less
efficient competitors but that would have no effextprices or on the quality of products,
or innovation, and thus would not harm consumemjld/not lead to enforcement action
by the Commission under Article 102. It is thus gresence of (likely) consumer harm

that will trigger the intervention of the Commissio

The Guidance Paper then lists a number of fact@swill generally be relevant
to its assessment of foreclosure, including: th&tmm of the dominant undertaking, the
conditions on the relevant market, the position tbe dominant undertaking’'s
competitors, the position of the customers or iuypliers, the extent of the allegedly
abusive conduct, possible evidence of actual fosegk, and direct evidence of any

exclusionary strateg’. This list triggers two observations. First, thejoni#y of these

2|d. at § 12 et seq.
2d. at § 19.
2 d.



factors relate to the “structure of the market”, ichhis surprising considering the
Commission’s apparent attempt to move away fromotigeliberal perspective. Second,
none of these factors relate to the assessmehe gfresence of consumer welfare, which
is again quite surprising considering the emphat€ed on consumer harm in the
definition of anti-competitive foreclosure providddr in the Guidance Paper. The
Guidance Paper merely says that “[tlhe identifaatof likely consumer harm can rely
on qualitative and, where possible and approprigtegntitative evidencé® In this

respect, the rather cursory treatment of consunamhin the Commission’sntel

decision is not particularly reassuriffy.

Finally, the Guidance Paper indicates that the Cmsion will normally
intervene under Article 82 where there is “cogemtl @onvincing evidence” that the
allegedly abusive conduct “is likely to lead to iaoinpetitive foreclosure® It also
provides that the assessment of a given conduktlveilmade by comparing the actual or
likely future situation in the relevant market (withe dominant undertaking’s conduct in
place) with an appropriate counterfactual, suclhassimple absence of the conduct in
guestion or with another realistic alternative scemn having regard to established

business practice$®

Price-based exclusionary condu¢he Guidance Paper states that to prevent anti-
competitive foreclosure, the Commission “will notiyaonly intervene where the
conduct concerned has already been or is capableawipering competition from
competitors which are considered to be as efficenthe dominant undertaking.’As
the objective of competition is not to protect ¢gledficient) competitors, the “as efficient
test” is certainly conceptually correct, althougl application may at times raise

significant difficulties®®

23
Id.
24 Damien Geradin, “The Decision of the Commissionl8fMay 2009 in the Intel case: Where is the
Foreclosure and Consumer Harm?”, (2009p@rnal of European Competition Law & Practjcde at 9.
% Guidance Paper, supra note 1, at § 20.
26
Id.
?'1d. at § 22.
% See infra text accompanying notes 49 et seq..



The Guidance Paper states that the cost benchntagksCommission will
normally use to perform the “as efficient competitiest are the average avoidable cost
(AAC) and long-run average incremental cost (LRATEn practice, when the price of a
product is not sufficient to cover the AAC of prathg the good or service in question
(Pe < AAQ),*® this means that the dominant firm sacrifices psaifi the short term and
that an “as efficient competitor” will not be alite serve the targeted customers without
incurring a loss® Failure to cover LRAICR, < LRAIC) indicates that the dominant firm
is not recovering all the fixed costs of producthg good or service in question and that

an “as efficient competitor” could be forecloseorfrthe market?

The Guidance Paper provides that if the data glearggest that an as efficient
competitor can compete effectively with the domindimm’s price conduct, the
Commission will “in principle” infer that this comdt is unlikely to adversely impact
effective competition, and thus consumers, and bélitherefore unlikely to interverig.

If, by contrast, the data suggest that the pricargdd by the dominant firm has the
potential to foreclose as efficient competitor® @ommission will integrate this into the

general assessment of anticompetitive foreclosiaéng into account other relevant
quantitative and/or qualitative evidence (see tiredlosure analysis discussed abd¥e).

This language is important as it makes clear thadeu the Guidance Paper the
performance of a price cost test is necessaryndusufficient to determine the presence
of foreclosure. Indeed, while a price cost test raghablish that by granting aggressive
rebates to a given customer a dominant firm magdose as efficient competitors from
such customer, the demand of such customer maysbéicient (because it for instance
only represents 5% of the overall demand) to deseefficient competitors from the

market.

#1d. at § 25.

% pe is the price effectively paid by the custonfier ihstance, the list price minus a rebate).
*d. at § 25.
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Objective justification and efficiencie$he Guidance Paper indicates that the
Commission intends to examine claims by a domifiamtthat its conduct is objectively
“justified” or that it generates “efficiencies” thare sufficient to guarantee that no net

harm to consumers is likely to ari&e.

As far as efficiencies are concerned, the domifiamt that adopted the conduct
leading to the foreclosure of competitors must “dastrate, with a sufficient degree of
probability, and on the basis of verifiable evidehdthat the following cumulative
conditions are met: (i) “the efficiencies have beanare likely to be, realised as a result
of the conduct”; (ii) “the conduct is indispensabibethe realisation of these efficiencies”;
(i) “the likely efficiencies brought about by thewnduct concerned outweigh any likely
negative effects on competition and consumer weliaithe affected markets”; (iv) “the
conduct does not eliminate effective competitioy, removing all or most existing

sources of actual or potential competitich.”

The Commission will thus accept efficiency defenpesvided that conditions
comparable to those found in Article 101(3) TFEW amet. It is questionable whether
many dominant firms that engage in a conduct teatid to anti-competitive foreclosure
will be able to satisfy this test as the conditians particularly stringent when placed in a
dominance context. In any event, this test canmopéssed successfully by so-called
“ultra-dominant” firms as the Guidance Paper presithat “exclusionary conduct which
maintains, creates or strengthens a market posappmoaching that of a monopoly can

normally not be justified on the grounds that sicatreates efficiency gaind’”

The Guidance Paper then goes on to analyse thenstances under which it will

intervene with respect to the traditional categorigf abuse, including exclusive

%1d. at §§ 27-30.
%6 1d. at § 29.
371d.



dealing® tying and bundling? predatiof’ and refusal to supply and margin squeéze.
The discussion of such circumstances would, howegebeyond the scope of this short
paper although some references to the Commissprofgsed assessment of rebates will

be discussed below.

. Does the Guidance Paper offer sufficient guidace?

In its introduction, the Guidance Paper indicatest t'it is intended to provide
greater clarity and predictability on the genersdnfework of analysis which the
Commission employs in determining whether it shquidsue cases concerning various
forms of exclusionary conduct and to help undeng&ibetter assess whether a certain

behaviour is likely to result in intervention byetfCommission under Article [102f?

Receiving guidance from the Commission as to tipe tyf conduct that will be
subject to enforcement is of considerable impogafar dominant firms and their
counsel. Regrettably, Article 102 is an area wHhmth in-house and external counsel
have considerable difficulties advising their ctenThe area of rebates is for instance
particularly confusing. On the one hand, the casedf the ECJ appears very restrictive
prohibiting, for instance, loyalty rebatger se** On the other hand, the Commission
made it clear in the Discussion Paper that itsssssents of rebates would be based on a
rigorous price-cost analyst$ Tying and bundling are also an area that is notquéarly

clear. The case-law of the ECJ is very restrictegpecially after the General Court’s

% 1d. at 88 31 et seq.

%91d. at 88 46 et seq.

“1d. at 88 62 et seq.

*11d. at 88 74 et seq.

*1d. at § 2.

3 See Case 85/76Hoffman-La Roche v Commissidii979] ECR 461; Case 322/8Michelin v
Commissior]1983] ECR 3461, §71; Case T-203/0lanufacture frangaise des pneumatiques Michelin v.
Commissior(Michelin 1), [2003] ECR 11-4071 ; Case T-219/%B¥itish Airways plc v Commissipf2003]
ECR 11-5917 and Case C-95/04Bitish Airways plc v Commissipf2007] ECR 1-2331.

4 See Discussion Paper, supra note 1, at §§ 1%het s
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decision inMicrosoft*® But this case-law is not necessarily in line wtik effects-based
approach, which should place a heavier evidentiarglen on the Commission. Hence,

self-assessment in the above areas is particudéfigult.

The question is, of course, whether the GuidanceePaffers the level of
guidance needed for dominant firms and their adsisbhe answer is mixed. On the one
hand, the Commission has now made it clear thatdétg assessment of dominant firm
conduct will be the extent to which tleéfectsof the conduct in question are (likely) to
harm effective competition and consumer welfarendde conduct that does not produce
anti-competitive foreclosure effects should thus tnigger antitrust intervention by the
Commission, although such conduct could still bejestt to enforcement action by the
national competition authorities and/or actionsobefthe national courf§.On the other
hand, for reasons that will be discussed belowaiit be argued that the Guidance Paper
missed some opportunities to clarify the Commissi@nforcement policy in certain
areas and to give comfort to dominant firms thatade categories of conduct will not

trigger enforcement action by the Commission.

First, the Guidance Paper does not cover explogagpricing and price
discrimination. That is a significant limitation msidering that there has been a
resurgence of exploitative cases in recent yéansd that price discrimination is one of
the most confusing and unsettled areas of EU cdtigmetaw.*® While the Commission
raised price discrimination claims in a wide rammjecases of abuse, very few of such

claims were actually supported by Article 102(ckié TFEU, which should only cover

5 See Alhborn and Evans, supra note 6.

8 The Guidance Paper does not bind the national etitigm authorities or the national courts, althoug
the former are likely to be influenced by its carite

4’ See Damien Geradin, “The Necessary Limits to tlat®| of ‘Excessive’ Prices by Competition
Authorities - A View from Europe”, available at
http://papers.ssrn.com/sol3/papers.cfm?abstract 02678

8 See Damien Geradin and Nicolas Petit, “Price Disication Under EC Competition Law: Another
Antitrust Theory in Search of Limiting Principles2, (2006)Journal of Competition Law and Economics
479 (“While the European Commission (hereafter, ‘tGemmission”) and the Community courts have
applied Article 82(c) to many different practicébere are good reasons to believe that this prvisi
should be applied to a limited set of circumstanossst forms of discrimination being adequatelyared
by Article 82(b) or other provisions of the Trea}y”
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scenarios of so-called “secondary line” injdfyThus, guidance on exploitative pricing
and price discrimination would have been invaluable

Second, it is questionable whether the analytiggir@ach proposed by the
Commission will necessarily be of great help to @@nt firms seeking to self-assess
their conduct. For instance, while it may be anefjty correct, the approach proposed
by the Commission for the analysis of “retroactivebates’ such as those that were at
stake inintel, raises significant implementation issues. Themetition concern was that,
given that Intel is an “unavoidable trading parthés rebates may enable it to “use the
inelastic or ‘non-contestable’ share of the demah&ach customer, that is to say the
amount that would anyhow be purchased by the custofom the dominant
undertaking, as leverage to decrease the pricghtorelastic or ‘contestable’ share of

demand, that is to say the amount for which théotnsr may prefer and be able to find
substitutes ™

This scenario is illustrated by the graph below.

Non-contestable share (NC) Contestable share (C)
A
Rebate threshold
- )
'

Sales potentially subject to the
leveraging effect

9 See Santiago Martinez Lage and Rafael Allendeasl4€ommunity Policy on Discriminatory Pricing:
A Practitioner's PerspectiveRaper presented at the 2003 Annual EU Competitiawv land Policy
Workshops- What is an Abuse of a Dominant Positipr-lorence at 14; Van Bael&Bellis, Van
Bael&Bellis, Competition Law of the European Commupiluwer Law International, 2005, at 915;
Richard WhishCompetition Law5" ed., LexisNexis Butterworths, 2003, at 716 and 710

*0 Retroactive rebates apply to applying to bothsubéglow and above the threshold (in terms of péagen
of requirements or quantities purchases) set byldineinant firm for the granting of the rebates.

*1 Seelntel decision, supra note 3, at §§ 1005.
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When the non-contestable paN(Q) of the customer demand in question is large
compared to the contestable pam),(the retroactive rebate may allow the dominant
supplier to leverage its position of strength ia titon-contestable part to the contestable
part of a customer’s sales. Indeed, while the damtiisupplier can recoup the rebate on
its overall sales including both contestable and-ocantestable parts (i.e. the dominant
firm does not incur losses on the whole range Es3acompeting suppliers will have to
recoup the rebate over a smaller base representine lzontestable part. This retroactive
rebate scheme could thus have the effect of exajudgually efficient rivals from that

part of the customer’s sales that would otherwesedntestable.

As | have shown elsewhete the problem with this approach is that it the
determination of the “contestable” share, whichaientral element of the test, is
extremely difficult, hence creating significant késof mistakes in the assessment of
relevant conduct. In addition, because a dominiamt is generally unable to determine
the “constable” share of the customers to whidrants rebates, it is not in a position to
self-assess whether the rebates in question arpatitnie with Article 1022 Thus, while
the test proposed by the Commission is conceptealtyect, and certainly more in line
with economics than per seprohibition, such as the one found in the case iis very
hard to implement in practice and offers verydittif any, guidance to dominant firms

wishing to grant rebates to, or asked to granttesbly, their customers.

Finally, the Guidance Paper contains so many cavaad possible exceptions
that even dominant firm carefully assessing theimduct under the analytical

frameworks provided by this paper would remain eegubto enforcement actiorsFor

%2 See Geradin, supra note 8.

3 While dominant firms obviously know their costistture, they are in no position to know the costs o
their competitors and thus could not self-assessr thricing practices. This aspect was recently
emphasised by the Court of First Instanc®eutsche Telecorim which the Commission had applied the
“as efficient competitor” test. The Court condortbis test, holding that any other approach wowdd b
contrary to the general principle of legal certgintSee judgment of the Court of First Instance Jiifie
2008, Case T-271/0Beutsche Telecoimot yet published) at § 192.

¥ The Guidance Paper's use makes of terms suchemetglly” (eighteen times) or “in principle” (five
times) is particularly striking and creates consithée uncertainty as to the Commission’s likely rseuof
action faced with a given conduct.

13



instance, while the Guidance Paper rightly states in cases of alleged pricing abuses
the Commission will base its assessment on anffaseat competitor” test, it provides
that the Commission may in certain circumstancegiatle from the “as efficient”

standard to protect less efficient competitors:

“the Commission recognises that in certain circamsgs a less efficient
competitor may also exert a constraint which shdaddaken into account when
considering whether a particular price-based condemds to anticompetitive
foreclosure. The Commission will take a dynamioawvief this constraint, given
that in the absence of an abusive practice sucbngetitor may benefit from
demand- related advantages, such as network amingaffects, which will tend

to enhance its efficiency’”

This approach is regrettable since it leaves domidi@ms in a situation of
uncertainty. They may decide not to grant some $oofnpro-competitive rebates due to
the fact they are concerned by the possible astiimplications’® Even if there are
settings where above cost-pricing could argualdy e foreclosure, such settings seem
very rare to say the least. More generally, theebenof preventing dominant firms from
cutting their prices on the ground that this magelate competitors that may later force
them to provide for even lower prices are specdati As pointed out by the then judge

(now Justice) Breyer iBarry Wright

%5 Guidance Paper, supra note 1, at § 23.

% Moreover, if they decide to go ahead with a relragme whichprima facieappears in line with EC
competition law (and which they need to grant tize pro-competitive efficiencies or meet competi,

but isin fine challenged by the European Commission, the reguitivestigation will result in significant
legal costs, management distraction, damage tdtéed, possible fines and injunctions and follow-on
private litigation.

" See Hovenkamp, supra note 1, at 847 (“Are theyecanumstances in which an above-cost single-item
discount is anticompetitive? Perhaps. One can ingagituations in which a discount increases the
dominant firm's sales so much that it denies riealsnomies of scale because they cannot get their o
output high enough. Although that might be truaasatter of fact, any antitrust remedy must be etton
grounds of both principle and application. On grsiof principle, there is no way of drawing bournesgr
around the point. In any industry subject to siigaifit economies of scale in production or distitouta
firm with a high volume of sales may be able toenséll firms that have a lower volume of sales. But
firm, not even a monopolist, is a trustee for arofirm's economies of scale. To force such a fiorhold
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“a price cut that ends up with a price exceedirtgltoost-in all likelihood a cut
made by a firm with market power-is almost certaimoving price in the ‘right’

direction (towards the level that would be set icompetitive marketplace). The
antitrust laws very rarely reject such beneficibirds in hand” for the sake of

more speculative (future low-price) ‘birds in thesh.®

Consumer welfare is thus better served by givingidant firms assurances that wHen
> ATC or LRAIC the rebate in question is lawfill.As far as the Commission is
concerned, its inability to define safe harborst;nGuidance Papeis also surprising
considering that it has provided safe harbors inyraher areas of competition law, such
as for instance in the fields of vertical restrsihtand horizontal cooperation

agreement8&'

IV.  Will the Commission comply with its own Guidane Paper?

One central question is of course whether the Casion will comply with its

own Guidance Paper, i.e. whether it will base ésisions to enforce Article 102 on the

a price umbrella over its rivals, selling at abaesst prices in order to protect the rivals' ineéfitly small
production, would be a blatant example of protectiompetitors at the expense of consumers.”)

%8 See Barry Wright Corp. V. ITT Grinnell Corp., saptote at 234. See also Einer Elhauge, “Why Above-
Cost Price Cuts To Drive Out Entrants Are Not Ptedaand the Implications for Defining Costs and
Market Power” (2003) 112rale Law Journal 681; Aaron S. Edlin, “Stopping Above-Cost Predgato
Pricing” (2002) 111vale Law Journal941.

%9 Competition experts generally believe that contjpetiauthorities (and courts) should provide “safe
harbors” designed to give firms immediate assurane@hout the need to invest significant resouices
full-scale competitive analysis, that a given rebagime will not be challenged by a competitiothatity

or, more generally, create antitrust liability. Asinted out by Baumol: “In a world in which vigar®
competition is all too easily mistaken for predati@and in which firms can unintentionally overstap
line, it is important to provide managers with galides as unambiguous as the issue permits, tdesnab
them to tailor their decisions in a way that ensuwrempliance with the law and minimizes vulnerapilo
anticompetitive lawsuits intended to handicap vigmr competition.” See William J. Baumol, “Predation
and the Logic of the Average Variable Cost Test996) 39Journal of Law & Economic49, 51.

0 Commission Regulation (EC) No 2790/1999 of 22 Delver 1999 on the application of Article 81(3) of
the Treaty to categories of vertical agreementscamderted practices, 0.J. 1999, L 336/21.

1 Commission Notice - Guidelines on the applicapiiif Article 81 to horizontal co-operation agreersen
0.J. 2001, C 3/2.
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principles developed in the Guidance Paper. Letfarsinstance assume that the
Commission receives a complaint alleging that a idant firm has granted loyalty
rebates to some of its large customers. Giventtiet sase-law of the European Court of
Justice in the field of rebates, the Commissionlddeu theory initiate an investigation
and adopt a negative decision on the ground tleatebates in question are exclusionary
under theHoffman La Roch& Michelin | and I1°® and British Airway$* case-law. If
appealed, this decision would most likely be sus@iby the General Court. Such an
approach would, however, stand in contradictiorlie Guidance Paper which makes it
clear that the Commission will enforce Article 1@8ainst dominant firms adopting
rebates that can exclude “equally efficient” conitpes. The Commission should thus
analyse the rebates regime in question to determirether it is able to exclude such
competitors. If that is not the case, the Commissioould abstain from intervenimrgen

if it could adopt a decision in the negative and isepa fine under the formalistic case-

law of the ECJ. Failing that the Guidance Paperld/be entirely meaningless.

The above question raises the issue of whetheGilidance Paper can create
“legitimate expectations” to the benefit of domihdimms. The case-law of the ECJ
makes it clear that soft law instruments (e.g.dglimes, communications, etc.) may give
rise to a legal duty on the part of the Commissgabide by its pronouncements on pain
of having decisions that diverge from them annulfed being in breach of general
principles of EU law’> As pointed out by the ECJ in tB®nsk Rgrindustri and others v.

Commissiogudgment:

“In adopting such rules of conduct and announcipgpiblishing them that they
will henceforth apply to the cases to which thegtes the institution in question
imposes a limit on the exercise of its discretiod aannot depart from those rules
under pain of being found, where appropriate, toirbdreach of the general

principles of law, such as equal treatment or thmetegtion of legitimate

%2 See supra note 42.
63
Id.
% d.
% See Petit, supra note 17, at 501-02.
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expectations. It cannot therefore be precluded, tbat certain conditions and
depending on their content, such rules of condwdtich are of general

application, may produce legal effect§.”

That is probably the reason why the Commission ea®ful not to produce
“guidelines” on the application of Article 102, biitnited itself to a statement of
prosecutorial discretion outlining how it will deé its enforcement prioriti€é. This
being said, there remains some ambiguity regaritiegrue nature of the Guidance Paper
as it provides a series of analytical principledesigned to determine the presence of
anti-competitive discretion — of the type that wbuormally be found in Commission

guidelines®

Assuming that the Commission is serious about mmziag the application of
EU competition rules, the question neverthelessanesnwhether it might be tempted to
opportunistically deviate from its proposed apploaten it wants to bring infringement
proceedings in areas where the formalistic case tdwthe ECJ is particularly
unfavourable to dominant firms. THetel decision is a case in poift.While in that
decision the Commission carried out an “as efficempetitor” analysis to demonstrate

that Intel's rebates were exclusionary, it clainieat this analysis was “not indispensable

% Case C-189/02 Mansk Rerindustri and others v. Commissi2®05 ECR 1-5425, at § 211

” The Commission enjoys broad discretionary powerscathe questions of whether and when EU
competition rules should be enforced. As the Géneoairt made clear iutomec “In the case of an
authority entrusted with a public service task, plogver to take all the organizational measures ssey
for the performance of that task, including setfimprities within the limits prescribed by the lawhere
those priorities have not been determined by tlysliture’ is an inherent feature of administrative
activity. This must be the case in particular whaneauthority has been entrusted with a superviandy
regulatory task as extensive and general as thahwias been assigned to the Commission in the el
competition. Consequently, the fact that the Corsinis applies different degrees of priority to tleses
submitted to it in the field of competition is coatiple with the obligations imposed on it by Comntyn
law.” Case T-24/90, Automec Srl v. Commission, 18¥R 11-2223 at § 77.

% See Liza Lodvdahl Gormsen, “Why the European Cassinin’'s Enforcement Priorities on Article 82
EC Should be Withdrawn”, (201@&uropean Competition Law Revielg, at 46: (“Labelling the Guidance
Paper as “enforcement priorities” is a false diohog, because they aire effectsubstantive guidelines.”)

% In Intel, the Commission considered that the Guidance Pdigenot apply on the ground that this
document “was published only after Intel had bemergthe opportunity to make its views known on the
26 July 2007 SO, the 17 July 2008 SSO and the Cesiom's letter of 19 December 2008.” Intel decision
supra note _, at § 916. The Commission howevetifgge in its decision that it was “in line with ¢h
orientations set out in the guidance paper.” Id.
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for finding an infringement under Article 82 of tAeeaty according to the case-laff.”
Referring toBritish AirwaysandMichelin 1l, the Commission indeed notes that “for the
purposes of establishing an infringement of Arti@2 EC, it is not necessary to
demonstrate that the abuse in question had a dereffect on the markets concernéd.”

The Commission thus appears to be saying that idemse of foreclosure is needed.

While this approach would provide the Commissiathwhe advantage that its
decisions would become de facto “appeal prédft,would be highly detrimental to the

objectives of the Guidance Paper for at least sasons.

First, this approach would hardly give any inceasito the Commission to carry
out a serious effects-based analysis as in anyt ¢hercase can be won on the basis of
the strict case-law of the ECJ. At best, the e$tdazised analysis is added to the decision
to give the defendant the impression that the mattes thoroughly assessed by the

Commission even if that thorough assessment wasaaatssary in the end.

Second, this approach would give very little hapeaminant firms that the case-
law of the ECJ could evolve in a direction thatmsre in line with economics. If the
Commission were serious about reforming the enfosse of Article 102, it would be
better for the Commission to justify its finding afti-competitive behaviour exclusively
on the basis of an effects-based analysis and iexjuldhe EU courts that it did so as it
believes that the old case-law of the ECJ is ngdorin line with modern antitrust
enforcement. As judges tend to be sensible indalgjuhis would incentivize them to
reassess their case-law and perhaps to modernggewell. This would not be the first
time the ECJ would abandon old case-law in favdua mew analytical framework.
While this approach by the Commission would be agaous and may garner support

among reformists, it is most unlikely to be appeglio case teams and the Commission’s

°1d. at § 925.

1d. at § 922.

2 The General Court and the ECJ would be most likelyphold this decision as in line with their case
law.
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Legal Service, which are certainly more interesteevinning their cases by producing

appeal proof decisions than in reforming the law.

VI. Conclusions

While the Guidance Paper is a welcome contributiothe modernization of the
enforcement of Article 102 TFEU, its practical incp& questionable for several reasons.
First, while the Guidance Paper provides dominantsf and their advisors with a series
of principles that should allow them to better sefess the legality of categories of
practices that can fall within the scope of Artid82, the significant exceptions and
caveats it contains considerably limit the guidamadfers. The absence of safe harbours
is also disappointing especially considering then@ussion had successfully opted for
safe harbors in its application of Article 101. Mover, while the principles contained in
the Guidance Paper certainly represent an improneorethe legalistic approach which
has dominated the enforcement of Article 102 fonyngears, it remains to be seen to
what extent the Commission will apply these pritespwhen the case-law of the ECJ

provides it with an easy win.
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